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Distribution is key to burden of proof which is indeed the core of civil 
procedure evidence system. Considering the significance and complexity, the rules of 
burden of proof are generally or particularly regulated in procedural or substantive 
laws of most nations of the world. Nevertheless, legal regulation of burden of proof 
is still imperfection due to inherent defects of procedural and substantive laws as 
well as complex situation of individual case. Divergence in terms of judge’s 
discretion of distribution of burden of proof therefore occurs. This article which 
starts with the above circumstances mainly discusses the basis, value orientation and 
start-up condition of discretion of judges in the distribution of burden of proof based 
on which reasonable suggestion of regulation is rendered thereafter so as to make 
contribution to the practice of civil justice. 
This article is composed of 4 chapters. 
Chapter 1 is about the existing basis of discretion of judges in the distribution of 
burden of proof. The writer firstly analyses inherent defects of laws, which are the 
ambiguity of legal language, the hysteretic nature of legal regulation, the abstraction 
of legal rule and the conflict of different value etc. After that, the writer construes 
different theories of discretion of judges in the distribution of burden of proof, which 
consist of weigh of interest theory in Anglo-American law system, element of law 
theory in continental system, dangerous realm theory, damage relegation theory etc. 
Finally the objective necessity of discretion of judges is then induced. 
Chapter 2 is about criterion of value of discretion of judges in the distribution of 
burden of proof. Based on criterion of value of civil substantive law and system of 
civil procedure, the writer suggests the following aspects should be considered, 
which conclude maximum realization of legislation aim, maximum discovery of case 
truth, maximum security of procedural justice and maximum reduction of litigated 
cost. Moreover, maximum consideration of different value is also emphasized so as 
to realize the equity and justice of law. 
Chapter 3 is made up by start-up condition of discretion of judges in the 
distribution of burden of proof. The prior start-up condition of discretion of judges in 














including legal provision, judicial interpretation as well as contract for burden of 
proof. The material start-up condition is meanwhile suggested as the remaining 
justified of the facts to be proved to which the exhaustion of discretional evaluation 
of evidence by judge is vital. 
Chapter 4 therefore induces certain reasonable rules for discretion of judges in 
the distribution of burden of proof. This section is mainly composed of three 
regulated measures from three different aspects regarding legislative technique, legal 
system and qualification of judges. Such measures are rendered at the aim of 
maximum utilization of discretion of judges and maximum avoidance from abusing 
discretion of judges. 
 













目   录  
 
目  录 
 
前  言 ··················································································································· 1 
一、证明责任分配中法官自由裁量权的存在基础································· 3 
（一）法律所固有的缺陷证明了法官自由裁量权存在的客观性 ··············· 3 
1、法律语言的模糊性 ···················································································· 3 
2、法律调整时效的滞后性 ············································································ 3 
3、法律规则的抽象性 ···················································································· 4 
4、法律价值的冲突性 ···················································································· 4 
（二）证明责任分配学说的发展印证了法官自由裁量权存在的必然性 ··· 5 
1、英美法系的相关学说 ················································································ 5 
2、大陆法系的相关学说 ················································································ 5 
二、证明责任分配中法官自由裁量权的价值准则································· 9 
（一）最大限度地实现立法宗旨 ·································································· 9 
（二）最大限度地发现案件真实 ·································································· 10 
（三）最大限度地保障程序公正 ·································································· 10 
（四）最大限度地降低诉讼成本 ·································································· 11 
三、证明责任分配中法官自由裁量权的启动条件································· 13 
（一）前提条件：形式标准用尽 ·································································· 13 
1、法律规定···································································································· 13 
2、司法解释···································································································· 14 
3、证明责任契约 ···························································································· 14 
（二）实质条件：待证事实真伪不明 ·························································· 14 
四、证明责任分配中法官自由裁量权的合理规制································· 16 
（一）立法技术上的规制 ·············································································· 16 
1、加快制定民法典的步伐 ············································································ 17 














3、制定科学严密的证据规则 ········································································ 17 
（二）法律制度上的规制 ·············································································· 18 
1、创建判例制度 ···························································································· 18 
2、强化判决说理制度 ···················································································· 19 
3、建立三审终审制度 ···················································································· 19 
（三）法官素质上的规制 ·············································································· 20 
1、理性司法的能力 ························································································ 21 
2、崇尚法律的精神 ························································································ 21 
3、裁判必需的品质 ························································································ 21 
4、司法应有的良知 ························································································ 21 
参考文献··············································································································· 23 


















Preface ·················································································································· 1 
一、The existing basis of discretion of judges in the distribution  
of burden of proof ····························································································· 3 
（一）Objectiveness of discretion of judges proved by inherent  
defects of law ······················································································ 3 
1、Ambiguity of legal language ······································································ 3 
2、Hysteretic nature of legal regulation··························································· 3 
3、Abstraction of legal rule ············································································· 4 
4、Conflict of different value ·········································································· 4 
（二）Necessity of existing of discretion of judges proved  
by development of theory of the distribution of burden of proof ···· 5 
1、Relative theories in Anglo-American law system ······································· 5 
2、Relative theories in continental law system ················································ 5 
二、Criterion of value of discretion of judges in the distribution  
of burden of proof ···················································································· 9 
（一）Maximum realization of legislation aim············································ 9 
（二）Maximum discovery of case truth ····················································· 10 
（三）Maximum security of procedural justice ·········································· 10 
（四）Maximum reduction of litigated cost················································· 11 
三、Start-up condition of discretion of judges in the distribution  
of burden of proof ···················································································· 13 
（一）Prior start-up condition: exhaustion of form required ···················· 13 
1、Legal provision··························································································· 13 
2、Judicial Interpretation················································································· 14 
3、Contract for burden of proof······································································· 14 














四、Reasonable rules for discretion of judges in the distribution  
of burden of proof ···················································································· 16 
（一）Rules of legislative technique ····························································· 16 
1、Accelerating pace of establishing civil code ··············································· 17 
2、Emphasis of legal interpretation ································································· 17 
3、Creating strict rules of evidence ································································· 17 
（二）Regulation of legal system·································································· 18 
1、Creation of judicial precedent····································································· 18 
2、Strengthen of decision arguing system ······················································· 19 
3、Establishment of the system whereby the second instance is final·············· 19 
（三）Regulation of qualification of judges················································· 20 
1、Ability of reasonable judicature·································································· 21 
2、Spirit of advocating law·············································································· 21 
3、Quality required by judge ··········································································· 21 
4、Should-be conscience of justice·································································· 21 
Bibliography ······································································································· 23 













前   言  
 1
 










































































































































































































































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
